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 1.  TIME:  9:00   CASE#: MSC17-02450 
CASE NAME: CASTELAR VS. TWM INDUSTRIES 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY BARDOMIANO CASTELAR 
* TENTATIVE RULING: * 
 

Plaintiff moves for final approval of a class-action settlement and PAGA settlement of 

this matter alleging that defendant TWM Industries, an operator of four Carl’s Jr. restaurants, 

violated the law by failing to provide all required meal and rest periods, failing to pay all wages 

for all hours worked, and other violations arising from those failures.  The motion for preliminary 

approval initially was set for hearing October 17, 2019, and the day before the hearing, the 

Court issued a tentative ruling setting forth specified concerns, and requesting supplemental 

briefing.  The matter was continued to January 9, 2020.  After the submission of supplemental 

information, the Court granted preliminary approval of the settlement and set this hearing on the 

motion for final approval. 

A. Terms of the Settlement. 

The gross settlement amount is $305,000. 

The settlement was negotiated with the assistance of an experienced mediator. 

Notice of the PAGA claims was provided to the Labor & Workforce Development 

Agency.  Notice of the settlement motion has been provided to the LWDA.  

Plaintiff estimates that there are 166 members of the class. 

The agreement contains a release, which, while long, appears to be somewhat standard, 

and releases essentially any wage claims “that any of the Releasing Parties have or could have 

had against any of the Release parties arising out of” the facts alleged in the complaint.  The 

Court notes that with respect to PAGA claims, this plaintiff had the legal capacity to bring only 

those claims that had been alleged in the PAGA Notice of November 7, 2017. 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code Section 2699(l).)  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
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upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
a PAGA claim is not a class action, the “fair, reasonable, and adequate” standard may not 
apply, but the LWDA’s view that “the relief provided for under the PAGA be genuine and 
meaningful” does apply.  The Uber Techs court noted that “a court may reduce the penalty when 
‘to do otherwise would result in an award that is unjust, arbitrary and oppressive, or 
confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that 
the plaintiff had provided no “coherent analysis” to justify the “relatively meager value” assigned 
to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Prior History. 
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The Court initially found that the settlement appeared to meet the standards for 

preliminary approval, but for significant issues concerning the timing of the settlement payments. 

As initially proposed, the settlement funds will be paid in twenty payments, made over up 

to five years.  Plaintiff’s counsel asserted that defendant would be unable to pay the judgment 

immediately, reducing the actual recovery and possibly leading defendant into bankruptcy.  

(Spivak Dec., Par. 32.)  If at any point plaintiff discovers that the information provided by 

defendant concerning its financial condition was not true, plaintiff may withdraw from the 

agreement.  (Par. 49.)  If a payment is missed, plaintiff has the right to withdraw from the 

settlement.  (Agreement, Par. 48.)     

The Court had raised the following concerns: The agreement provides that settlement 

funds will be distributed within ten days of deposit.  (Par. 29.)  Does this mean that the 

administrator will make twenty separate distributions, each within ten days after the quarterly 

payment?  If so, how will this affect the costs of administration?  How will the administrator keep 

track of class members, many of whom may move during the five-year payment period? 

 Second, the Court also expressed concern regarding plaintiff’s options in the event of a 

default.  Plaintiff might be understandably reluctant to exercise the option to withdraw from and 

void the entire settlement under Paragraph 48.  Would it make more sense to also give plaintiff 

the option of determining that all funds still owed are immediately due and payable, modifying 

the judgment appropriately and seeking to collect on it?  Or simply to exercise ordinary methods 

of collecting on the late payments?  Would a liquidated damage provision be appropriate?  As 

drafted, the agreement leaves the class with limited options in the event of missed payments. 

 In the supplemental briefing, the parties addressed these issues.  First, the time period is 

shortened to a maximum of three years.  Second, the parties have included an acceleration 

clause and a liquidated damages clause, which enhances counsel’s ability to protect the 

interests of the class.  Third, it is clarified that while payments will be made periodically, there 

will be only one distribution.  In addition, plaintiff has shown that the cost of administration for 

multiple payments would be substantially higher than for a single payment ($7,250 compared to 

$20,200). 

For the initial hearing, counsel had attested to having obtained information showing 

defendant’s financial situation (Spivak Dec., Par. 32), but none of this information was provided 

to the Court.  The parties were directed to meet and confer concerning the appropriate 

information, and that a supplemental declaration may be submitted by plaintiff with an 

application for a sealing order pursuant to California Rule of Court 2.550.  The parties have 

instead submitted a declaration of Jeff Cassaretto, a general partner of defendant TWM 

Industries, LP, identifying ten documents that were provided to plaintiff, which consisted of Profit 

& Loss Statements, statements of expense, and an IRS Form 1065 summary statement for 

2017.  Mr. Cassaretto attests to the accuracy of the documents and the material nature of the 

representations made, and that the settlement payment is the maximum that defendant can pay, 

“without seeking bankruptcy protection.”  Under the circumstances, this is minimally sufficient to 

address the issue.  
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As indicated in the October tentative ruling, the proposed settlement otherwise was 

sufficient to merit preliminary approval.  The lodestar cross-check and consideration of the 

individual service award were deferred to the motion for final approval.  

D. Implementation. 

Notice was sent on February 20, 2020, consisting of 168 total packets.  21 packets were 

returned with a forwarding address and were remailed. Follow-up by Simpluris obtained new 

addresses for 16 of those, which were remailed.  Four were returned as undeliverable.  The 

date by which a class member was required to request exclusion was April 6, 2020.  One 

request for exclusion was received, but the record provided does not identify the individual.  The 

record should be clear on this point in the event that individual ever seeks to bring his or her 

own claim. 

The administrator’s actual costs are $6,750. The capped fee accepted by Simpluris in its 

bid was $7,250.   

The notice also advised class members that the final hearing was scheduled for April16, 

2020, but that it could be continued “without further notice to the Class.”  Due to the effects on 

court operations by the Covid-19 Pandemic, the hearing was continued on the Court’s own 

motion to May 28, 2020.  The Court did not receive any objections or filings for the initial date or 

for the continued date.   

E. Attorney Fees and Costs. 

Pursuant to the Court’s direction, counsel has submitted a breakdown of the lodestar 

fees for the case, which totals $102,034, which is slightly more than one-third of the settlement, 

resulting in a slight negative multiplier. It includes a small amount of compensation for legal 

secretaries.  While paralegal time ordinarily is included in fee applications, courts have varied as 

to whether clerical time is compensable, especially where it is not ordinarily billed.  (Compare 

Salton Bay Marina, Inc. v. Imperial Irr. Dist. (1985) 172 Cal.App.2d 914, 951 [secretarial time 

allowed] with Henry v. Webermeir (7th Cir. 1984) 738 F.2d 188, 192 [clerical time part of 

overhead, not separately compensable].)  The purpose of the lodestar cross-check, however, is 

not to determine whether the exact number would be acceptable, on its own, but whether it is 

“extraordinarily high or low” and therefore in need of an adjustment.  Thus, without specifically 

endorsing all of the elements of the lodestar calculation as submitted, the Court finds that there 

is no need to make any adjustment to the proposed fee. 

Counsel’s costs are documented to be $13,033.07, plus additional anticipated costs of 

$1,009.30, totaling $14,059.57.  The preliminary settlement approval authorized up to $20,000 

in litigation costs. 

F. Representative Incentive Payment. 

Plaintiff seeks a representative incentive payment of $5,000.  He submits a declaration in 

which he describes that he has worked approximately 35 hours on the case, provided a general 
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release, and taken the risk that his role as a plaintiff will damage his future job prospects.  All 

things considered, the $5,000 payment is reasonable and is approved. 

G. Timing 

The Court’s order granting preliminary approval required that the motion for final 
approval be filed 16 court days before the hearing.  The motion was not filed until May 7, 2020, 
for a hearing set May 28, which is 14 court days before the hearing.  In the absence of any 
objection to the settlement or other request by any party for further time to respond, the Court 
will not require that the motion be continued and renoticed. 

H. Conclusion. 

The factors that influenced the Court to grant preliminary approval, i.e., whether the 
settlement is “fair, reasonable, and adequate,” have not changed since preliminary approval.  
The lack of objections and existence of only one request for exclusion lend further support to the 
Court’s preliminary analysis.  For the reasons described above, the attorney’s fees, costs, and 
representative incentive payment are reasonable and also are approved.  The motion is 
granted. 

Counsel is directed to prepare an order granting final approval, which shall incorporate 
this ruling, as well as the prior ruling on the motion for preliminary approval.  The judgment shall 
be separate, and shall include the name of the individual who sought exclusion.  

 

  

 2.  TIME:  9:00   CASE#: MSC18-00375 
CASE NAME: ALLEN VS. KIPER DEVELOPMENT 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY PRECISION STAIRS, INC. 
* TENTATIVE RULING: * 
 
 
The motion of Precision Stairs, Inc. (“Precision”) for a determination of good faith settlement 
(“Motion”) is granted. The Court finds that the settlement between Precision and plaintiffs was 
made in good faith. 
 
Background 
 
Precision installed stair railing posts and handrails on the construction project which is the 
subject of this lawsuit pursuant to a subcontract with developer and cross-complainant, Kiper 
Development, Inc. (“Kiper”). (Lee Decl. ¶¶3, 6-7.) Plaintiff homeowners sued Kiper for alleged 
defects and Kiper cross-complained against Precision. Kiper asserts claims for express and 
implied indemnity, breach of implied and express warranties, negligence, breach of contract, 
and declaratory relief. (Lee Decl. ¶¶4-5.) Investigations revealed only one staircase with any 
defects, which was already repaired under warranty for a cost of less than $300. (Reply at 6:1-
2.) After a formal mediation and follow-up settlement discussions, Precision settled directly with 
the plaintiffs. (Lee Decl. ¶8, Ex. A.)  
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   05/28/20 

 
 

- 6 - 

In this Motion, Precision now asks this Court to determine that its settlement, which does not 
include Kiper, was made in good faith pursuant to Code of Civil Procedure§ 877.6(a)(2). The 
Motion explains that Precision will pay the homeowner plaintiffs $2,000 in exchange for plaintiffs 
releasing their claims related to Precision's involvement in the construction of the subject 
properties. (Motion at 5:21-25.)  
 
Analysis 
 
A determination by a court that a settlement was made in good faith bars any other joint 
tortfeasor or co-obligor from asserting further claims against the settling party for equitable 
comparative contribution, or partial or comparative indemnity, based on comparative negligence 
or comparative fault. (Code Civ. Proc. §877.6(c).)  
The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 
 
(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 
(2) the amount paid in settlement; 
(3) the allocation of settlement proceeds among plaintiffs; 
(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 
(5) the financial conditions and insurance limits of settling defendants; and, 
(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 
(Tech-Bilt, supra, 38 Cal.3d at p. 499.) 
 
Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
exists. A party asserting a lack of good faith bears the burden of proof on that issue. (Code Civ. 
Proc. § 877(d).) The party asserting lack of good faith must demonstrate that the settlement is 
“so far out of the ballpark in relation to [the Tech-Bilt factors] as to be inconsistent with the 
equitable objectives of the statute.” (Tech-Bilt, supra, 38 Cal.3d at pp. 499-500.)  
Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant’s liability to be.” (Tech-Bilt, supra, at p. 499.) Trial courts have “broad 
discretion in determining whether a settlement was entered in good faith and within the Tech-Bilt 
ballpark, and in allocating potential liability and exposure between or among joint tortfeasors.” 
(Norco Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 
962.) 
 
In its opposition (“Opposition”), Kiper asserts that if the Motion is granted, Kiper's claims for 
express indemnity, breach of contract and declaratory relief will remain. (Opposition, 4:23-6:13.) 
This is not a reason to deny the Motion. Insofar as Kiper has asserted causes of action involving 
express contractual indemnity rights, the extent to which those claims are precluded is beyond 
the scope of this ruling, and would be addressed later if any controversy arises.  
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The Opposition also attacks the Motion for lack of evidentiary support showing the settlement is 
within the Tech-Bilt “ballpark.” Precision need only demonstrate that a settlement exists. A 
presumption of good faith then arises, and it is Kiper’s burden to rebut that presumption. Kiper 
fails to carry its burden. Notably, though immaterial to the disposition of the motion, it is Kiper 
that failed to include any exhibits to its declaration in support of the Opposition. The Motion 
points out that Precision worked on four of the 16 homes, only one of which appears to have 
any damages due to Precision’s scope of work, and which has already been repaired, 
presumably for a known sum. (Motion, 7:10-16.) Because Precision does not have the burden of 
proof to show good faith, this explanation is sufficient. 
 
With respect to the nature of the settlement negotiations, Kiper alleges Precision circumvented it 
by settling directly with plaintiffs, even though Kiper was uninvolved in the settlement 
discussions and Precision was not directly named in plaintiffs’ complaint. (Opposition at 7:11-2.) 
Precision argues Kiper was informed as early as August of 2019 that there were no active 
claims involving Precision’s scope of work. (Reply, 6:10-15.) Precision also demonstrates that it 
sought to discuss Precision’s liability in an October email. (See Ex. A to Lee Decl. in Support of 
Reply.) The settlement with plaintiffs was reached months later, in February of 2020, with the 
aid of an experienced mediator. (Motion at 9:4-10; Lee Decl., Ex. A.) It appears Kiper had notice 
of the discussions and of Precision’s desire to discuss its dismissal.  
 
The burden was on Kiper to demonstrate that the settlement was not made in good faith. (See 
CCP § 877.6(d).) Kiper has failed to carry that burden. The Court exercises the discretion 
afforded to it and grants the Motion. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00375 
CASE NAME: ALLEN VS. KIPER DEVELOPMENT 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY PRECISION STAIRS, INC. 
* TENTATIVE RULING: * 
 
(See line 3.) 

  

 4.  TIME:  9:00   CASE#: MSC18-01361 
CASE NAME: SPENCER VS. BENESYS 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY ALEXANDER SPENCER JR. 
* TENTATIVE RULING: * 
 

Plaintiff Alexander Spencer moves for final approval of his class action and PAGA 
settlement.  

A. Background 
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The original complaint was filed July 6, 2018.  The operative complaint is the First 
Amended Complaint, filed August 14, 2018, which alleged failure to pay wages, failure to 
provide meal and rest periods, wage statement violations, and waiting time violations.  The 
parties moved for preliminary approval of the settlement, which was granted on January 7, 
2020. 

The agreement, as drafted, provides a settlement class consisting of non-exempt 
employees employed from July 6, 2014, through the date of preliminary approval, and is 
estimated to include 163 potential members.  A gross settlement of $825,000, non-reversionary, 
will be paid to the Settlement Administrator.  The employer’s share of payroll taxes (not income 
tax withholding) on the wage portions of the payments will be paid by Defendant, separate from 
the gross settlement amount.   

PAGA penalties would be $20,000, resulting in a payment to the LWDA of $15,000.  A 
class representative incentive payment to Mr. Spencer would be $15,000.  Settlement 
administration costs would not exceed $15,000. Simpluris, Inc., is the settlement administrator, 
and bid $4,995 for the work, so one would expect that the ultimate administration costs would be 
less than $15,000.)  Litigation costs would not exceed $20,000.  Attorney fees would not exceed 
33.33% of the fund, i.e, $275,000.  The net recovery for the class would be $485,000.  This 
would result in an average net recovery of $2,975.46 for each class member.  The preliminary 
approval deferred consideration of the attorney’s fees and plaintiff’s incentive payment to the 
hearing on final approval. 

The Spivak declaration included an attachment indicating that the LWDA was given 
notice of the proposed settlement at the same time the moving papers were submitted to the 
Court.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
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[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, (2006) 141 
Cal.App.4th 48, 63.) 

C. Discussion 

Counsel stated that the estimated maximum potential recovery was $11,470,027.96, 

broken down into categories of recovery, i.e., civil penalties, statutory penalties, and wages.  

The recovery in the settlement is therefore 7.2% of the maximum recovery. Counsel provides a 

detailed analysis of calculation of the maximum value of the claims.  Counsel then explained the 

basis for the discount, e.g., that the policies might be found to be lawful, that there was no 

common practice; that there would be “good faith” defenses to the civil penalty claims.  For 

example, defendant’s written meal and rest break penalties “appear to be largely consistent with 

California law,” and inspected records indicated that many employees took timely meal periods 

or that rest periods were made available.  Finally, counsel noted significant legal issues, 

including federal preemption and the availability of penalties for derivative wage statement 

violations arising from the missed breaks.  Similarly, PAGA penalties could be deeply 

discounted for a variety of reasons.  Accordingly, while the “discount” of potential liability here is 

much greater than ordinarily seen, the moving papers established that the settlement was fair, 

reasonable, and adequate under the circumstances. 

D. Implementation 
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The settlement notice packet was mailed on March 10, 2020, to 209 class members.  

Four packets were returned as undeliverable.  New addresses were found and six packets were 

remailed.  One of those was returned as undeliverable. The date to object or request exclusion 

from the settlement was May 9, 2020. Based on the Supplemental Declaration of Mary Butler, 

as of May 15, 2020, no one had objected and one class member requested exclusion.   

E. Attorney’s Fees 

Plaintiffs seek 33% of the total settlement amount, i.e., $275,000, as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, in granting preliminary approval, the Court deferred consideration of 

the fee award to the consideration of final approval.   

The lodestar in this case is $78,569.50, compared to the fee requested of $275,000, 

resulting in an implied multiplier of 3.5.  (The stated lodestar includes $2,103 of secretarial time, 

which may not be appropriate.  See Salton Bay Marina, Inc. v. Imperial Irr. Dist. (1985) 172 

Cal.App.2d 914, 951 [secretarial time allowed] with Henry v. Webermeir (7th Cir. 1984) 738 F.2d 

188, 192 [clerical time part of overhead, not separately compensable].)   

Plaintiff’s counsel argues that a fee of one-third of the settlement fund is appropriate 

under the circumstances of this case, regardless of whether it results in a substantial multiplier 

to the lodestar fee.  Counsel is correct that a one-third fee is common, but while Lafitte 

recognized the considerations that support a percentage-of-the-recovery fee, it nonetheless 

endorsed use of the lodestar cross-check.  While this Court has substantial discretion in the 

matter, it is appropriate to review the implied multiplier to determine whether an adjustment is 

necessary “so as to bring the imputed multiplier within a justifiable range[.]”  (Lafitte, supra, 1 

Cal.5th at 505.)  Thus, the Court must consider how the factors supporting a multiplier apply in 

this case. 

 The complaint was filed, amended, and answered.  Discovery was undertaken, formally 

and through informal cooperation.  Formal mediation was held in July of 2019, after which the 

case settled.  The settlement amount, estimated by counsel at 7.2% of the maximum liability, is 

fair, but does reflect a steep discount.  Certainly, the Court is not criticizing counsel for efficiently 

reaching an acceptable result for the class.  But the fees in question come from funds otherwise 

awarded to the class, and the Court has a fiduciary obligation toward the class. 

Nothing in this case indicates that it was particularly risky in the sense of involving a 

high-up front investment, a long time for payment, or a high risk of losing the whole case.  The 

total number of hours spent in the case over 2 years, including paralegals and secretaries, is 

162, i.e., fewer than two hours per week.  Thus, it did not involve turning away substantial 
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amounts of other work or effectively risking the firm’s future on the result in the case.  A 

multiplier of 3.5 would be appropriate for a case involving extraordinary risk, an extraordinary 

result, or a combination of the two.  This case involves neither.  Nonetheless, this is a contingent 

fee matter, which indicates that some multiplier is appropriate. 

 Based on all of these factors, the Court reduces the attorney’s fee to $150,000, which is 

still nearly a 2.0 multiplier. 

F. Attorney Litigation Costs  

Counsel seeks litigation costs of $11,985.54.  The settlement allowed up to $20,000. 

These are approved. 

G. Settlement Administration Costs 

Claims administration costs claimed by Simpluris are $4,995.  The settlement allowed up 

to $15,000.  They are approved. 

H. Representative Payment 

Mr. Spencer seeks an incentive award of $15,000.  He attests that he spent over 62 

hours on the matter.  Spencer is receiving a smaller-than-average settlement share, but this 

simply reflects that he had worked fewer pay periods during the class period.  There is nothing 

unfair about this, or any need to compensate for it.  While he gave defendants a full release of 

all claims, there is no indication that he had any claims of value other than those he shared with 

the class.  The Court awards a representative payment of $7,500. 

I. Conclusion 

The motion for final approval is granted with the following modifications: (1) the attorney 

fee is reduced to $150,000; (2) the representative payment is reduced to $7,500; (3) the 

additional funds made available by the reduction in the attorney’s fee and representative 

payment shall be added to the portion of the fund paid to the class and paid out according to the 

existing formula; and (4) the individual who requested exclusion shall have his name removed 

from the judgment.  Plaintiff’s counsel is directed to prepare a separate order granting the 

motion incorporating this ruling and a final judgment.   

  

 5.  TIME:  9:00   CASE#: MSC18-01726 
CASE NAME: PEREZ-GONZALEZ  VS.  SELECT PORTFOLIO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to June 18, 2020 at 9:00 a.m. 
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 6.  TIME:  9:00   CASE#: MSC18-02404 
CASE NAME: VAESAU VS. PRECISION CABINETS 
HEARING ON MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY NANCY FILIGA VAESAU 
* TENTATIVE RULING: * 
 

Plaintiff Nancy Vaesau seeks preliminary approval of a class-action settlement and 

PAGA settlement of this matter alleging that defendant PCT Enterprises, Inc. dba Precision 

Cabinets violated various wage and hour laws, particularly meal and rest break policies and 

rounding policies.  

A. Terms of the Settlement. 

The gross settlement amount is $750,000, non-reversionary.  Class counsel requests a 

fee of one-third of that amount.  Costs of $15,000, a plaintiff’s enhancement fee of $7,500, and 

settlement administration costs of approximately $10,000, would be deducted from that amount, 

leaving a payment to the class of $467,500. 

The settlement was negotiated with the assistance of an experienced mediator. 

The Complaint does not allege, and the settlement does not cover, any PAGA claims. 

 There are two sub-classes, the Rounding Class (46.67% of the settlement fund) and the 

Premium Wages Class (53.33% of the settlement fund).  The parties estimate that there are 

approximately 700 class members resulting in a gross recovery of about $1,071 per class 

member and a net recovery of about $668 per member.  Claim forms are not required, and the 

amount of funds allocated to each individual will be based on the number of weeks worked 

during the class period. 

The agreement contains provisions for a release of claims, as well as provisions for 

notice to the class.  The Court notes that Paragraph E.3. of the agreement provides that the 

class representative releases PAGA claims.  Paragraph E.1., which concerns the release by the 

class, does not mention PAGA.  While the individual class representative may agree not to 

pursue a PAGA claim in the future, the Court is of the view that, in the absence of PAGA notice 

to the LWDA, PAGA claims cannot be raised, resolved, or released in this case.  If the parties 

view the matter differently, they should so advise the Court. 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   
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California law also provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Analysis of the Agreement. 

Counsel’s declaration contains an analysis of each claim and its estimated potential 

value.  Apparently, defendant had, during the bulk of the relevant time period, meal and rest 

break policies that facially complied with the law.  The rounding policies were facially neutral.  

Penalties under Labor Code section 203 are subject to a “good faith” defense. Derivative 

penalties (e.g., waiting time), are subject to have little value absent a showing of a “willful” 

violation.  Considering the settlement under the applicable standards for class action 

settlements, the proposed settlement is approvable. 

The motion is granted.  Attorney Fees, litigation costs, administration costs, and the 

class representative payment will be considered as part of the motion for final approval.  

Counsel are directed to prepare a proposed order restating the terms of the tentative ruling and 

containing the other findings set forth in the proposed order submitted with the motion, selecting 

a date for the final approval hearing in consultation with the Department’s clerk.  Counsel are 

directed to Section XI of the Electronic Filing order for requirements concerning the proper 

method of submission of the proposed order to the Court. 
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 7.  TIME:  9:00   CASE#: MSC19-00149 
CASE NAME: ANGLIN VS. SONNIKSON AND STORDAHL 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY ZACOB ANGLIN 
* TENTATIVE RULING: * 
 

Plaintiff Jacob Anglin moves for preliminary approval of his class action and PAGA 
settlement.  

A. Background and Settlement Terms 

The original complaint was filed January 22, 2019.  The operative complaint is the First 
Amended Complaint, filed August 14, 2018, which alleged meal and rest break violations, as 
well as derivative violations arising from the meal and rest break violations. 

 The agreement provides a settlement class consisting of non-exempt employees 
employed from January 22, 2015, through the date of preliminary approval, and is estimated to 
include 340 to 395 members.  A gross settlement of $315,000, non-reversionary, will be paid to 
the Settlement Administrator.  The employer’s share of payroll taxes (not income tax 
withholding) on the wage portions of the payments will be paid by Defendant, separate from the 
gross settlement amount.   

PAGA penalties would be $15,000, resulting in a payment to the LWDA of $11,250.  A 
class representative incentive payment to Mr. Anglin would be $2,500, plus an additional 
$10,000 for his individual wrongful termination claim. Simpluris, Inc., is the settlement 
administrator, and would cap costs at $8,000.  Litigation costs would not exceed $20,000.  
Attorney fees would not exceed one-third of the fund, i.e., $105,000.  The net recovery for the 
class would be about $163,000.  This would result in an average net recovery of $415 to 475 
per class member.  The notice to the class is provided, providing the opportunity to object or opt 
out of the settlement.  The class members will not be required to file a claim.  Various prescribed 
follow-up steps will be taken with respect to mail that is returned as undeliverable.  Any 
unclaimed residue in the settlement fund would be forwarded to CASA of Contra Costa County.   

Proper notices of the violations and of the settlement have been provided to the LWDA.  
No response has been received. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
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hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney Fees 

Plaintiffs seek 33% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  
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Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Counsel states that the estimated maximum potential recovery on the class action claims 

was $2,630,000.  The recovery in the settlement is therefore about 12% of the maximum 

recovery, and 30% of the value of the primary (i.e., not derivative) claims. There were a number 

of potential barriers to recovery, however.  Class treatment might not be appropriate.  The 

majority of the class members apparently had signed arbitration agreements.  Defendant had 

limited ability to pay. Similarly, PAGA penalties could be deeply discounted for a variety of 

reasons.  Accordingly, while the “discount” of potential liability here is substantial, the moving 

papers support the conclusion that the amount of recovery is fair, reasonable, and adequate.  

The $10,000 payment for waiver of the individual claims is subject to some review in 

order to assure that the plaintiff has not traded the interest of the class for personal 

remuneration.  Given the existence of a plausible claim, based on his termination shortly after 

being off work on disability, and the value of the overall settlement, the payment is no barrier to 

approval.  

Because the proposed settlement provides for the possibility of a cy pres payment to 
CASA of Contra Costa County, plaintiff must comply with Code of Civil Procedure section 382.4.  
Counsel must “notify the court if the attorney has a connection to or a relationship with a 
nonparty recipient of the distribution that could reasonably create the appearance of impropriety 
as between the selection of the recipient of the money or thing of value and the interests of the 
class.”   Counsel states that “[t]o the best of my knowledge, neither Plaintiff, myself, or anyone 
connected with my firm has any relationship with the proposed beneficiary.”  (Crossner Dec., 
Par. 12.)  The declaration complies with the requirement.  (In addition, at the time of final 
approval, assuming that the cy pres payment remains part of the settlement, Plaintiff’s counsel 
must comply with Code of Civil Procedure section 384(b).  This requires that the court order a 
date by which the parties will report to the court on the amount actually paid to the class 
members, and that the judgment shall be amended to pay the unpaid residue, plus interest to 
that recipient.) 

E. Conclusion 

 The motion for preliminary approval is granted.  Attorney’s fees, litigation costs, 

settlement administration costs, and the representative incentive payment will be considered as 

part of the final approval process.  Counsel is to prepare an order reflecting the tentative ruling 

and the other findings in the previously submitted proposed order and to obtain a hearing date 

for the motion for final approval from the clerk.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date. 
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 8.  TIME:  9:00   CASE#: MSC19-00149 
CASE NAME: ANGLIN  VS.  SONNIKSON AND STORDAHL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

  

 9.  TIME:  9:00   CASE#: MSC19-02016 
CASE NAME: PROMODELING INC.  VS  CONCILIO 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY CAROL A CONCILIO, et al. 
* TENTATIVE RULING: * 
 
Promodeling filed opposition that ordinarily would be considered late, but is considered timely by 
virtue of Rule 3 of the court’s Third Amended Emergency Local Rule. 
 
In essence, Promodeling appears to oppose only the motion brought by Scott Brickner and 
Leonora Burke, who never attempted to file an answer, because (a) it was not reasonable to rely 
on Ms. Concilio, who is not an attorney, to “take care of” the matter for them; (b) they delayed 
four months after notice of entry of the default; and (c) the delay has prejudiced it, because the 
remodeling of the premises has been completed. 
 
The court may set aside a default that was taken against a party “through his or her mistake, 

inadvertence, surprise, or excusable neglect.”  (C.C.P. § 473(b).)  

Courts have taken a relatively charitable attitude toward unrepresented parties in determining 

what constitutes “excusable” neglect.  In contrast, they have been relatively harsh toward 

attorneys who take a party’s default without providing an unequivocal written warning.  (Fasuyi 

v. Permatex, Inc.  (2008) 167 Cal.App.4th 681, 694.)  Thus, the issue is not whether the moving 

parties were “reasonable” or prudent, but whether their neglect was excusable. 

As to Brickner and Burke, reliance on Ms. Concilio was not prudent, but falls within the realm of 

“excusable” neglect.  Ms. Concilio told them she would take care of the matter.  As tenants (not 

owners) and non-parties to the contract, this probably sounded reasonable.  Mr. Brickner’s 

conduct could be considered negligent under the circumstances, but it was excusable.  Given 

Ms. Burke’s condition, she cannot be faulted at all.  As to Promodeling’s counsel, while he had 

some contact with an attorney about Brickner and Burke, and indicated willingness to extent 

their response date, he never unequivocally warned Brickner and Burke of his intention to move 

forward with a default.  As to the issue of delay, once counsel (Ms. Battin) was retained, she 

moved forward with diligence, given the situation she walked into, including the need to have a 

guardian ad litem appointed for Mr. Burke.  Finally, there is no showing of prejudice here.  The 

fact that the work has been completed may complicated any computation of damages, but 
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would not be enough, on balance, to justify barring the moving parties from defending the 

action. 

The motion is granted. 

  

 

  

10.  TIME:  9:00   CASE#: MSC19-02016 
CASE NAME: PROMODELING INC.  VS.  CONCILIO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required (by telephone). 

  

 
11.  TIME:  9:00   CASE#: MSC19-02016 
CASE NAME: PROMODELING INC.  VS.  CONCILIO 
HEARING ON MOTION FOR LEAVE TO AMEND CROSS-COMPLAINT 
FILED BY CAROL A. CONCILIO 
* TENTATIVE RULING: * 
 
Promodeling filed opposition that ordinarily would be considered late, but is considered timely by 
virtue of Rule 3 of the court’s Third Amended Emergency Local Rule. 
 
The opposition states that “Rule 3.11” (actually Rule of Court 3.110(c)) requires that a cross-
complaint naming new parties be served within thirty days on those parties, arguing that this 
requires that the proposed cross-complaint be served before this motion.  To the contrary, 
cross-complainant must first obtain leave of court to file the amended cross-complaint, and only 
then serve it.  As to the merits of the motion, Promodeling has identified no prejudice or other 
reason why the motion should be denied.  Granted. 

 

 
ADD-ON 
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12.  TIME:  9:05   CASE#: MSC18-00375 
CASE NAME: ALLEN VS. KIPER DEVELOPMENT 
HEARING ON MOTION FOR GOOD FAITH SETTLEMENT 
FILED BY SHARCAR ENTERPRISES INC 
* TENTATIVE RULING: * 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City 

of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, 

the barebones motion which sets forth the ground of good faith, accompanied by a declaration 

which sets forth a brief background of the case is sufficient.”].) 

 

 

 


